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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MARLENE SUE HERRERA,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46369-2018
BINGHAM COUNTY NO. CR-2016-5586
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Marlene Sue Herrera agreed to plead guilty to felony
possession of a controlled substance, methamphetamine. The district court imposed a unified
sentence of five years, with two years determinate, suspended the sentence, and placed her on
probation for a period of five years. Ms. Herrera later admitted to violating her probation by
changing residence without first obtaining permission, and the district court revoked probation
and retained jurisdiction.

She filed an Idaho Criminal Rule 35 (“Rule 35”) motion for a

reduction of sentence, which the district court denied. On appeal, mindful of the applicable
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authorities, Ms. Herrera asserts the district court abused its discretion when it denied her Rule 35
motion.

Statement of the Facts & Course of Proceedings
A Bingham County Sheriff’s Office deputy responded to a reported suspicious vehicle on
the side of a road.

(See Presentence Report (hereinafter, PSI), p.3.)

Ms. Herrera was a

passenger in the vehicle. (See PSI, p.3.) Dispatch advised the vehicle was reported stolen out of
Pocatello, and the deputy detained the driver. (See PSI, p.3.) Another deputy arrived and
detained Ms. Herrera.

(See PSI, p.3.)

That deputy found a methamphetamine pipe on

Ms. Herrera’s person. (PSI, p.3.) Inside the vehicle, other deputies found two small baggies
containing a dark brown tar substance believed to be heroin, a small baggie containing a white
powder and crystal substance believed to be methamphetamine, and drug paraphernalia.
(See PSI, p.3.)
The State charged Ms. Herrera by information with grand theft by receiving/possessing
stolen property, felony, I.C. §§ 18-2403(4) and 18-2407(1)(b)(1), possession of a controlled
substance, heroin, felony, I.C. § 37-2732(c)(1), and possession of a controlled substance,
methamphetamine, felony, I.C. § 37-2732(c)(1). (R., pp.58-59.)1 Pursuant to a plea agreement,
Ms. Herrera agreed to plead guilty to amended charges of one count of felony possession of a
controlled substance, methamphetamine. (See R., pp.113-21, 127-31.) She later filed a motion
to withdraw her guilty plea, but withdrew that motion after failing to appear at district court
hearings and being taken into custody. (See R., pp.135-36, 140-41, 148, 151-52, 161-62.) The
district court subsequently imposed a unified sentence of five years, with two years determinate,
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All citations to “R.” refer to the 247-page PDF version of the Clerk’s Record on Appeal.
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suspended the sentence, and placed Ms. Herrera on probation for a period of five years.
(R., pp.167-73.)
About three months later, the State filed a Report of Probation Violation, alleging
Ms. Herrera had violated her probation. (R., pp.176-78.) Ms. Herrera ultimately admitted to
violating her probation by changing residence without first obtaining permission, leaving the
state without permission, and not reporting to her probation officer. (See R., pp.176-77, 186-88.)
The district court revoked probation and retained jurisdiction. (R., pp.189-91.)
Ms. Herrera filed a Motion for Reduction of Sentence (Rule 35). (R., pp.192-93.) In the
Rule 35 motion, Ms. Herrera asked the district court “to allow her to complete a specialty court
on probation if she is accepted in lieu of a retained jurisdiction.” (R., p.192.) Alternatively, she
asked the district court “to consider placing her back on probation since during her time out of
state she incurred no new charges, she alleges she was clean of any controlled substances, and
was caring for her elderly mother.” (R., p.192.) The district court denied the Rule 35 motion.
(R., pp.206-12.)
Ms. Herrera filed a Notice of Appeal timely from the district court’s Order Denying
Defendant’s Motion for Correction of Sentence Under Idaho Criminal Rule 35(b). 2 (R., pp.20003; see R., pp.214-17 (Amended Notice of Appeal).)

2

Meanwhile, after Ms. Herrera participated in a “rider,” the rider program staff recommended
the district court consider executing her sentence. (See PSI, pp.64, 71.) The district court then
relinquished jurisdiction and executed Ms. Herrera’s sentence. (See R., pp.238-43.) Ms. Herrera
did not file a separate Notice of Appeal timely from the district court’s Order Relinquishing
Jurisdiction.
3

ISSUE
Did the district court abuse its discretion when it denied Ms. Herrera’s Idaho Criminal Rule 35
Motion for a reduction of sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Herrera’s Rule 35 Motion For A
Reduction Of Sentence
Ms. Herrera asserts that the district court abused its discretion when it denied her Rule 35
motion for a reduction of sentence. “A motion to alter an otherwise lawful sentence under
Rule 35 is addressed to the sound discretion of the sentencing court, and essentially is a plea for
leniency which may be granted if the sentence originally imposed was unduly severe.” State v.
Trent, 125 Idaho 251, 253 (Ct. App. 1994) (citation omitted). “The denial of a motion for
modification of a sentence will not be disturbed absent a showing that the court abused its
discretion.” Id. “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id. “If the
sentence was not excessive when pronounced, the defendant must later show that it is excessive
in view of new or additional information presented with the motion for reduction.” Id.
The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” State v. Huffman,
144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35 motion cannot be used as a
vehicle to review the underlying sentence absent the presentation of new information.” Id.
Mindful of Huffman, Ms. Herrera asserts the district court abused its discretion when it
denied her Rule 35 motion. In the Rule 35 motion, Ms. Herrera asked the district court “to
consider placing her back on probation since during her time out of state she incurred no new
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charges, she alleges she was clean of any controlled substances, and was caring for her elderly
mother.” (R., p.192.) Thus, the district court abused its discretion when it denied Ms. Herrera’s
Rule 35 motion.

CONCLUSION
For the above reasons, Ms. Herrera respectfully requests that this Court reduce her
sentence as it deems appropriate.
DATED this 31st day of May, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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